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ORDER

Rakesh Nath, Technical Member

This Execution Petition has been filed by Adani Power Limited under

Section 120(3) of the Electricity Act, 2003 read with Part Il and order XXI of

Code of Civil Procedure 1908 seeking execution of the judgment and decree

dated 04.10.2012 passed by this Tribunal in Appeal no. 185 of 2011.

2.

Adani Power Limited had filed a Petition before the State Commission
seeking declaration and direction that they were under no obligation to
supply contracted capacity from their power project to the Respondent
prior to the Schedule Commercial Operation Date (“SCOD”) and that
Adani Power was free to sell power outside the Power Purchase
Agreement (“PPA”") to any third party prior to the SCOD. The State
Commission allowed the Petition and decided that Adani Power was
under no obligation to supply the contracted capacity to the
Respondent prior to SCOD which is 02.02.2012. The Respondent
GUVNL filed an Appeal before this Tribunal and the Tribunal by
judgment dated 04.10.2012 upheld the decision of the State
Commission.

According to Adani Power, during the pendency of the Petition before

the State Commission, Adani Power and the Respondent reached an



understanding that in the intervening period Adani Power may sell
power in open market to third party and pay to the Respondent excess
realization from such third party sale above the tariff receivable under
the PPA. In case the dispute is decided in favour of Adani Power the
excess realization paid to the Respondent along with interest will be
paid back by the Respondent to Adani Power.

In the present Execution Petition, Adani Power is seeking direction for
a refund of Rs. 371.50 crores along with interest as per their
computation according to the above understanding.

We have heard Shri Amit Kapur, Learned Counsel for the Petitioner
and Shri M.G. Ramachandran, Learned Counsel for the Respondent.
We find that neither in the State Commission’s order impugned before
this Tribunal nor in the judgment of this Tribunal dated 04.10.2012, no
decision on the monetary claim of Adani Power was made. The
monetary claim of Adani Power is disputed both on the admissibility of
the claim as well as on the quantum claimed by the Respondent. We
are not in a position to pass any order in this execution petition as no
finding has been made by this Tribunal regarding monetary claim of

Adani Power in the judgment dated 04.10.2012.



7. In view of above, we dismiss the Execution Petition. However, Adani
Power is at liberty to seek remedy at the Appropriate Forum.

8. Pronounced in the open court on this 12" day of March, 2015.

(Justice Surendra Kumar) (Rakesh Nath)
Judicial Member Technical Member
\/
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